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Quiqgley v. Mcintosh

Supreme Court of Montana
March 17, 1939, Submitted; March 1, 1940, Resubmitted ; May 5, 1939; June 21, 1940, Decided
No. 7,839.

Reporter
110 Mont. 495 *; 103 P.2d 1067 **; 1939 Mont. LEXIS 66 ***

QUIGLEY ET AL., APPELLANTS, v. McINTOSH ET
AL., RESPONDENTS.

Subsequent History: [***1] Rehearing denied July 8,
1940.

Prior History: Appeal from District Court, Powell
County; R. E. McHugh, Judge.

PROCEEDING by John R. Quigley and others against
William L. McIntosh and another under section 7150,
Revised Codes, for instructions to a water commissioner
relative to his duties in distributing water to users under
a decree in a water right suit. From an order giving such
instructions the plaintiffs appeal. Affirmed.

Disposition: Affirmed.

Core Terms

decree, rights, irrigated, water rights, appropriations,
water commissioner, inches, orders, ditch, instructions,
parties, Creek, pleadings, adjudicated, watershed,
waters, users, limitations, stream, volume, acres, water
distribution, inches of water, beneficial use, water use,
appellants’, beneficial, original decree, water user,
diversion

Case Summary

Procedural Posture

Appellant water right holders sought review of an order
of the District Court, Powell County (Montana), which
instructed a water commissioner relating to his duty in
distributing water to users under an earlier decree in an
action involving the competing interests of respondent
water right holders.

Overview
Respondents filed an action against appellants under

Mont. Rev. Code Ann. § 7159, which alleged that the
water commissioner improperly distributed water rights
adjudicated in a decree issued 24 years earlier, and
which sought an order instructing the commissioner
concerning the proper method of distribution. The trial
court issued an order instructing the commissioner to
limit the amount of water used by appellants. The court
affirmed the order, holding that (1) the earlier decree
was the ‘yardstick" for consideration of the
commissioner's action and the trial court's instructions;
(2) the trial court did not err in forbidding distribution of
water that was a new attempted appropriation by an
appellants under Mont. Rev. Code Ann. §§ 7119 - 7127;
(3) a water user who was decreed the right to use a
certain number of inches of water upon lands for which
a beneficial use was proven could not later extend the
use of that water to additional lands not under actual or
contemplated irrigation at the time the right was
decreed, if subsequent appropriators would be injured
thereby; and (3) it was proper to consider the parties'
rights as the basis for instructions to the commissioner.

Outcome

The court affrmed the order instructing the water
commissioner relating to his duty in distributing water to
appellant and respondent water right holders.

LexisNexis® Headnotes
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Real Property Law > Water Rights > General
Overview
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HN1[&% Judicial Officers, Judges

Mont. Rev. Code Ann. § 7159 provides that any person
entitted to use and using water rights from an
adjudicated stream under a decree or decrees, who is
dissatisfied with the method of distribution of the water
thereof by a water commissioner, and who claims to be
entitled to more water than he is receiving, or is entitled
to a right prior to that allowed by him by the water
commissioner, may file a written complaint setting forth
the facts of such claim.The procedure for the trial of
such complaints is outlined and provision is made for
examination of parties and witnesses in support of or
against the complaint. Upon the determination of the
hearing, the judge shall make such findings and order
as he may deem just and proper in the premises. If it
shall appear to the judge that the water commissioner or
water commissioners have not properly distributed the
water according to the provisions of the decree, then the
judge shall give the proper instructions for such
distribution.

Civil Procedure > ... > Subject Matter
Jurisdiction > Jurisdiction Over Actions > Exclusive
Jurisdiction

Governments > Courts > Court Personnel

Real Property Law > Water Rights > Water Dispute
Procedures

Civil Procedure > ... > Jurisdiction > Subject Matter
Jurisdiction > General Overview

Civil Procedure > ... > Subject Matter
Jurisdiction > Jurisdiction Over Actions > General
Overview

Real Property Law > Water Rights > General
Overview

HN2I&] Jurisdiction Over
Jurisdiction

Actions, Exclusive

Under Mont. Rev. Code Ann. § 7150 et seq., the whole
question for determination in a water rights proceeding
is whether the water commissioner has been distributing
the water to the respective users in accordance with a
decree or decrees. This logically tenders for
consideration the question whether the judge properly
instructed the water commissioner. The duties and
authority of a water commissioner are prescribed by

statute. He only has authority to distribute the water to
the parties according to their rights as fixed by such
decree or decrees. Mont. Rev. Code Ann. § 7136. The
law does not give him complete and exclusive
jurisdiction to control the stream as such, nor is it simply
his duty to distribute certain quantities of water to the
parties without reference to the purposes, uses and
needs adjudicated in the decree.The decree must be
the yardstick by which the commissioner shall proceed,
and, of necessity, must likewise constitute the yardstick
for the consideration of instructions given to him by the
trial court. It is, therefore, necessary to look to the
controlling provisions of the decree for the authority of
both the trial court and the commissioner.

Real Property Law > Water Rights > Appropriation
Rights

Real Property Law > Water Rights > General
Overview

Real Property Law > Water Rights > Beneficial Use
HN3[.’!'-] Water Rights, Appropriation Rights

A water user who has been decreed the right to use a
certain number of inches of water upon lands for which
a beneficial use has been proven cannot subsequently
extend the use of that water to additional lands not
under actual or contemplated irrigation at the time the
right was decreed to the injury of subsequent
appropriators.

Real Property Law > Water Rights > General
Overview

HN4[$.] Real Property Law, Water Rights

A place of diversion, or place or purpose of use, may be
changed only if others are not thereby injured. Mont.
Rev. Code Ann. § 7095. Subsequent appropriators of
water take with notice of the conditions existing at the
time they make their appropriations. As between
appropriators, the one first in time is first in right, Mont.
Rev. Code Ann. § 7098. Water must be appropriated
and decreed under Montana's system for some useful
and beneficial purpose. Mont. Rev. Code Ann. § 7094,

Real Property Law > Water Rights > General
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Overview
HNS[.‘?’-] Real Property Law, Water Rights

The only reason for the appointment of a water
commissioner is to distribute to the parties the waters to
which they are entitled, according to their rights as fixed
by such decree. Mont. Rev. Code Ann. § 7136). The
sole purpose of a water rights proceeding is to
determine whether the commissioner is properly
discharging that duty. Mont. Rev. Code Ann. §
7150.Those purposes cannot be accomplished without
determining what the parties' rights are under the
decree in the light of the circumstances; and that is why
notice must be given to all the interested parties.

Real Property Law > Water Rights > Beneficial Use

Real Property Law > Water Rights > General
Overview

HNb‘[&] Water Rights, Beneficial Use

At the original trial of a water right suit, it is necessary
for a party to show the trial court at least approximately
the exact land irrigated, so as to enable it to determine
the water needed and beneficially applied. Strictly
speaking, it could be described exactly in the decree as
the basis for testing the limits of the appropriators, or, to
be still more specific, the number of hours or days of
flowage could be stated. But in any event, the ftrial
court's failure to include either of those two elements in
its decree cannot serve to expand the early water rights
beyond the beneficial uses claimed and proved, or to
remove the well-established limitation of the
appropriator's right to waters actually taken and
beneficially applied.

Real Property Law > Water Rights > General
Overview

HN7[..‘!'.] Real Property Law, Water Rights

An insignificant amount of water to irrigate a garden
patch cannot as against intervening appropriators
expand his use of it to irrigate a complete ranch.

Civil Procedure > Judgments > Preclusion of
Judgments > General Overview

HNB[&’] Judgments, Preclusion of Judgments

A decree can only determine rights in accordance with
the issues as framed in the proceeding.

Civil Procedure > Judgments > Preclusion of
Judgments > General Overview

HNQ[&] Judgments, Preclusion of Judgments

A decree must be given a construction to harmonize
with the facts and law of a case.

Civil Procedure > Judgments > Pretrial
Judgments > General Overview

Governments > Courts > Court Records

Civil Procedure > Judgments > Preclusion of
Judgments > General Overview

Civil Procedure > Appeals > Record on Appeal
HN10[$] Judgments, Pretrial Judgments
In construing a decree that is lacking in certain elements
or obscure or uncertain in meaning, reference may be

made to the pleadings, judgment rofl, or entire record of
a case.

Headnotes/Summary

Headnotes

Waters and Water Rights--Water Commissioners--
Review of Acts of Commissioner Under Decree on
Complaint of Water Users--Powers of Commissioner--
Decree Establishing Rights Controlling--Appropriations
Made in View of Future Needs--Extent of Use of Water
Decreed to Appropriator.

Waters and Water Rights--Proceeding to Review
Actions of Water Commissioner in Distributing Water
from Adjudicated Stream--Commissioner Necessary
Party Defendant.

1. In a proceeding instituted under section 7150,
Revised Codes, by one entitled to use water from an
adjudicated stream but dissatisfied with the method of
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distribution thereof by a water commissioner, the
commissioner is a necessary party defendant, the whole
question for determination being whether he had
distributed the water to the respective users in
accordance with a decree or decrees involved.

Waters and Water Water

Commissioner.

Rights--Authority  of

2. A water commissioner has only authority to distribute
water to parties according to their rights as fixed by a
court decree; the law does not give him complete and
exclusive jurisdiction to control the stream in question,
nor is it simply his duty to distribute certain quantities of
water to interested parties without reference to the
purposes, uses and needs adjudicated in the decree.

Waters and Water Rights--Decree Fixing Water Rights
Controls Actions of Water Commissioner and Court in
Proceeding Brought Under Section 7150, Revised
Codes.

3. The decree in a water right suit fixing the rights of the
respective users of the waters of a stream controls the
actions of a water commissioner appointed under
Chapter 82, Revised Codes (secs. 7136 to 7159), in
distributing the waters thereof, as well as those of the
district court in a proceeding instituted to review the
actions of the former in that behaif.

Waters and Water Rights--When Diversion of Water
After Adjudication into Fish Pond Having No Outiet
Unauthorized.

4. Where, after the appointment of a water
commissioner, there never was more than enough water
in an adjudicated stream to supply the needs of the
parties under their adjudicated rights, a diversion of
water therefrom by one of them into a fish pond which
had no outlet constituted an attempted new
appropriation under sections 7119 et seq., which in the
absence of a decree establishing it, was unauthorized
and therefore properly prohibited by an order of court in
a proceeding under section 7150, supra.

Waters and Water Rights--Proper Order to Water
Commissioner as to Use of Water Outside of Watershed
from Which Appropriation Made.

5. An order of the district court to a water commissioner
that the owner of a water right be allowed to use his
appropriation outside of a given watershed only when all
other decreed rights within such watershed were being

supplied, held correct.

Waters and Water Rights--Rule as to Extended Use of
Water on Additional Lands not Contemplated at Time
Right Decreed.

6. A water user to whom has been decreed the right to
use a certain number of inches of water upon lands for
which a beneficial use has been proven, cannot
subsequently extend the use of such water to additional
lands not under actual or contemplated irrigation at the
time the right was decreed, to the injury of subsequent
appropriators.

Waters and Water Rights--Recitation of Well-
established Rules of Law of Water Rights by
Appropriation.

7. Well-established principles of the law of water rights
by appropriation are: That the place of diversion, or
place or purpose of use, may be changed only if others
are not injured thereby; that subsequent appropriators
take with notice of the conditions existing at the time
they make their appropriations; and that, as between
appropriators, the one first in time is first in right.

Waters and Water Rights--What Courts must Take into
Consideration in Entering Water Right Decrees or in
Reviewing Acts of Water Commissioners.

8. In entering a water right decree the court must take
into consideration the capacity of the parties' ditches as
well as their needs, and prospective or future needs
only if intention in that regard was made manifest, and
the mere fact that all the lands to which subsequently
the water was supplied were included in the description
in the pleadings at the time of the decree did not justify
the extended use in the absence of recitals in .the
pleadings and decree and proof in the record that the
appropriation was made in anticipation of future needs,
and in a proceeding under section 7150, Revised
Codes, to review the acts of the water commissioner in
distributing the water, reasonable diligence must be
shown to have been exercised since entry of the decree
in developing such needs.

Waters and Water Rights--Erroneous Contention of
Water Users as to Amount of Water They may Use
Under Decree Irrespective of the Rights of Others.

9. In view of the purpose of section 7150, supra (see
par. 1), where there have been changes in the
conditions relative to water right decrees since their
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entry, brought about by appellants' increased, additional
or different uses of water, their contention that owners of
adjudicated water rights were entitled to use the water
decreed to them anywhere and to any extent upon their
lands described in the decrees, no matter how much
they increased the use of the water so long as they
used only the flowage per unit of time decreed to them,
and that any changes in the decree as to their rights can
only be determined in a new action and by a new
decree, may not be sustained.

Waters and Water Rights--Water Right Decrees not to
be Understood as Entiting Appropriators to
Uninterrupted Flow of Water to Detriment of Subsequent
Appropriators.

10. The fact that for many years the courts in water right
decrees have followed the custom of expressing water
rights in terms of flow per unit of time without stating
during how many hours or days the water could be
taken or defining the volume of water which could be
used, may not be taken as an adjudication that
appropriations were of an absolutely uninterrupted flow,
thereby removing the established limitation of the
appropriator's right to water actually taken and
beneficially applied, or to expand appropriations to the
detriment of subsequent appropriators. 10

Waters and Water Rights--Water Right Decree
Determines Only Rights in Accordance With Issues
Framed in Cause.

11. A decree (in a water right suit) can only determine
rights in accordance with the issues as framed in the
cause, and must be given a construction which will
harmonize with the facts and law of the case.

Waters and Water Rights--Obscure or Uncertain
Decree--What Supreme Court on Appeal from Orders of
Trial Court Given Water Commissioners may Take into
Consideration Relative to Decree Involved.

12. In construing a water right decree which is lacking in
certain elements or obscure and uncertain in meaning,
the supreme court on appeal from orders of the district
court in a proceeding had under section 7150, Revised
Codes, relating to the actions of a water commissioner
in distributing water to claimants whose rights were
adjudicated in prior decrees, may refer to the pleadings,
judgment roll or the entire record of the case.

10See 26 Cal. Jur. 93; 27 R. C. L. 1273 (8 Perm. Supp., p.
6062).

MR. JUSTICE MORRIS dissenting and MR. JUSTICE
ANGSTMAN concurring in part and dissenting in part.

Counsel: Mr. S. P. Wilson, for Appellants, submitted an
original and a reply brief, and argued the cause orally.

Mr. Lew L. Callaway, Mr. Lester H. Loble and Mr. Hugh
R. Adair, for Respondents, submitted a brief, and a
supplemental brief on reargument; Mr. Callaway and Mr.
Adair argued the cause orally.

Judges: MR. CHIEF JUSTICE JOHNSON.
ASSOCIATE JUSTICES ERICKSON and ARNOLD
concur. MR. JUSTICE MORRIS dissents. MR. JUSTICE
ANGSTMAN concurring in part and dissenting in part.

Opinion by: JOHNSON

Opinion

[*497] [**1068] MR. CHIEF JUSTICE JOHNSON
delivered the opinion of the court.

in 1913 a final decree was entered adjudicating the
water rights of Three Mite Creek in Powell county. This
appeal is [*498] from an order made after final
judgment;--an order giving [***2] instructions to a water
commissioner appointed by the court.

The parties now involved, or their predecessors, were
all parties to the 1913 adjudication, with the exception of
the water commissioner, who, as will appear obvious, is
a necessary party. While there are several appellants,
we shall refer to them as appellants "Quigley" or
"Kimmerly," as the case may be, since they are the
principal ones involved. Mcintosh and Gravely are the
respondents. They hold water rights which are nearly all
junior to those of appellants. The Quigleys are located
at the head of the creek, and the Kimmerlys at the foot
thereof. The lands of the respondents and all of the
other users lie between those two.

This proceeding was instituted in 1937 under the
provisions of Chapter 82, Revised Codes (secs. 7136-
7159). Section 7150 provides, in substance, that HN1[
"i“] any person entitled to use and using water rights
from an adjudicated stream under a "decree or
decrees,” who is dissatisfied with the method of
distribution of the water thereof by a water
commissioner, and who claims to be entitled to more
water than he is receiving, or is enttled to a
right [**1069] prior to that allowed by him by the
water [***3] commissioner, may file a written complaint
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setting forth the facts of such claim.

Procedure for the trial of such complaints is outlined and
provision is made for examination of parties and
witnesses in support of or against the complaint. "Upon
the determination of the hearing, the judge shall make
such findings and order as he may deem just and
proper in the premises. If it shall appear to the judge
that the water commissioner or water commissioners
have not properly distributed the water according to the
provisions of the decree, then the judge shall give the
proper instructions for such distribution.”

The record of the hearing is quite voluminous and
approximately 650 pages of testimony were taken. After
an extended study the trial judge made extensive
findings of fact and conclusions of law, rendered thirteen
orders with respect to the distribution and use of the
waters and ditches, and in conformity [*499] with all of
the foregoing rendered sixteen instructions for the water
commissioner's guidance in the performance of his
statutory duties.

It is the contention of appellants, as described by some
fifty-seven specifications of error, that the orders made
and the instructions [***4] given were beyond the scope
and purport of the remedy provided by the above
sections, particularly 7150. Their theory is that the water
commissioner law never contemplated the distribution
and supervision of water and water rights in the manner
attempted by the judge. They assert that to uphold the
orders and instructions given will, in effect, approve and
confirm substantial modifications of the original decree,
and will sanction the adjudication of substantive
property rights, such as restricting the use of the water
to a particular watershed or to certain parcels of land, in
a manner not provided in the original decree. They
assert that it was never intended by the legislature that
such rights should be adjudicated and determined
informally under a statute which infers that a written
complaint shall constitute the only pleading necessary to
invoke the remedy and secure the relief therein
provided, which was the procedure pursued in the case
at bar.

Respondents, on the other hand, contend that the
proceedings did no more than determine that the water
commissioner had not been distributing the water to the
respective users in accordance with the adjudication,
and that the orders [***5] and instructions given simply
construed and clarified the provisions of the decree, and
made certain the duties of the water commissioner in
those respects.

It has previously been held by this court that _!j_!\j_g["rl"]
under sections 7150 et seq., the whole question for
determination in such a proceeding is whether the water
commissioner has been distributing the water to the
respective users in accordance with the decree or
decrees. ( Gans & Klein Inv. Co. v. Sanford ef al. 91
Mont. 512, 8 P.2d 808.) This logically tenders for
consideration the question whether the judge properly
instructed the water commissioner. The duties and
authority of a water commissioner are prescribed by
statute. He only has authority [*500] to distribute the
water to the parties "according to their rights as fixed by
such decree or decrees.” (Sec. 7136.) The law does not
give him complete and exclusive jurisdiction to control
the stream as such ( State ex rel. Reeder v. District
Court, 100 Mont. 376, 47 P.2d 653); nor is it simply his
duty to distribute certain quantities of water to the
parties without reference to the purposes, uses and
needs adjudicated in the decree. [***6]

It then becomes obvious that the decree must be the
yardstick by which the commissioner shall proceed, and,
of necessity, must likewise constitute the yardstick for
the consideration of instructions given to him by the
court. It is, therefore, necessary to look to the controlling
provisions of the decree for the authority of both court
and commissioner. Whether the face of the decree itself
is necessarily the sole authority regardless of its form, is
one of the questions to be decided here.

In this instance, generally speaking, the total of the
decreed rights exceeds by far the natural flow of the
stream in normal periods, and certainly at times of low
water. As usual in such matters, the decreed amounts
were much less than those claimed by the parties to the
action, and much less than would have been necessary
to irrigate all their land.

With respect to the claims of Quigley, there was
decreed to him and his predecessors an aggregate of
736 inches of water as of different dates of priority. The
court specifically found that the lands irrigated by
Quigley through the "Gallagher" ditch, 100 inches, and
the "Hanley" ditch, 70 [**1070] inches, were situated in
the basin of Three [***7] Mile Creek in close proximity
to and along both sides thereof, and the award was
clearly made for that express purpose. Quigley also was
awarded rights of 100 inches as of May 29, 1902, and
200 inches as of May 16, 1907. Permission was
specifically given him to make beneficial use of the last-
mentioned amounts in the Six Mile Creek basin and
watershed, the same being outside and beyond the
Three Mile Creek watershed. This use, however, was
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expressly stated to be subject to all other decreed rights
as such appropriations and rights were fixed and
mentioned in the court's findings [*501] of fact and
conclusions of law. Although 200 inches of these two
rights appear to be junior in time to ali other decreed
rights on the stream, the other 100-inch right is senior in
time to several others as fixed by the court. The
remaining 266 inches of the Quigley rights were
decreed without express restriction as to place of use,
but they were necessarily awarded on the basis of the
proof of beneficial use made thereof at the time of the
decree and the facilities for conveying the water to the
place of use.

The rights of the other users on the stream, including
the Kimmerlys, were decreed to [***8] them in the same
manner as the 266 inches to the Quigleys--some of
whom also irrigated outside of the Three Mile
watershed, viz: "for the purpose of irrigating the lands
belonging to them and described in their [pleadings] and
for domestic and other useful purposes, appropriated
and diverted from said Three Mile Creek by means of
ditches of sufficient capacity to carry the same certain of
the waters of said Three Mile Creek of the following
number of inches," etc.

Thus it will be observed that the same general language
was used with reference to the Quigley 266-inch rights
that was employed as to the other rights. The qualifying
language as to certain of Quigley's rights above noted
came in in another part of the decree and cannot fairly
be said to have any special restrictive effect on the 266
inches of these particular Quigtey rights. It is thus
apparent that the court in its findings and conclusions
did not specify particularly the acreage upon which the
waters should be used other than upon the ranches
described in the pleadings. An examination of the
property plats of the parties introduced at the original
trial and in this proceeding, in conjunction with the
testimony taken [***9] at the more recent hearing,
obviously shows that in some instances, at least, large
areas of land were described in the pleadings far in
excess of what the final awards could have irrigated,
even assuming that the actual or contemplated use had
been proven as to the entire holdings pleaded. With this
explanation in mind, we proceed to consider the orders
made and instructions given by the court to the water
commissioner.

[*502] It is significant that, as a preface to the orders
and instructions, the judge declared that "the decree
governs." Consequently, his first order was "that all
waters of Three Mile Creek shall be admeasured and

distributed to the various water users in accordance with
their respective rights, as such rights are fixed and
determined by the decree of this court dated June 10,
1913." The next eight orders, 2 to 9, inclusive, pertain to
headgate and weir requirements imposed upon the
various users, to reservoir measuring devices of the
Quigleys, and to penalties to be imposed for failure of
users to comply with the orders. These orders may be
affirmed as written. We do not deem it necessary to set
them out in full, as they are merely of a routine and
administrative [***10] nature.

Order No. 10 reads as foliows: "The defendants Quigley
shall not by means of the Hanley Ditch or the Gallagher
Ditch, or otherwise, convey or run any of the waters of
Three Mile Creek into that certain reservoir, which has
no outlet, called by them the 'fish pond,’ and recently
constructed by them, located on their lands easterly
from Three Mile Creek, and should the defendants
Quigley, contrary to these orders, convey any of the
waters of Three Mile Creek through the Haniey Ditch or
the Gallagher Ditch, or any ditch or ditches leading
therefrom to said fish pond for the purpose of storing
same therein, the water commissioner shall immediately
shut down the headgates in each and all of said ditches
so conveying such waters and keep such headgates
closed down until further order of this court.”

Appellants contend that this order is arbitrary and
erroneous for the reason that it is not shown that the fish
pond was ever used to the prejudice of other users.
However, they admit that at no time involved in the
controversy have waters been available for Quigley's
water rights of 1902 and 1907, and it necessarily follows
that the same must be true as to respondent [**1071]
Gravely's [***11] appropriations of 1903 and 1904, and
respondent Mcintosh's appropriation of 1904. A similar
admission is made by appellants' failure to predicate
error upon the court's finding of fact No. Xll that at no
time since the appointment of [*503] the water
commissioner had there been more than enough water
to supply the needs of the parties under their decreed
rights.

it is clear that the recent diversion of water into the "fish
pond" constitutes a new attempted appropriation. As
such it is governed by sections 7119 to 7127, inclusive,
of the Revised Codes, enacted as Chapter 228 of the
Session Laws of 1921, as a new appropriation from an
adjudicated stream. Since the record does not disclose
a decree establishing such an appropriation, there is
nothing to warrant a diversion for that purpose, even if
water had been shown to be available therefor, which is
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admittedly not the case here. The court cannot,
therefore, be put in error for forbidding the distribution of
water to appellant Quigley for that purpose.

Orders 11, 12 and 13 were with respect to the exchange
of water from other creeks, Kimmerly headgates and
weirs, and time for the installation of all headgates and
weirs. These [***12] orders were proper.

We now come to a consideration of the sixteen
instructions given by the court to the water
commissioner. The substance of many of them is
naturally but an expression of the contents of the orders
just discussed. They are differentiated, of course, in that
they provide the rules and instructions for the guidance
of the water commissioner in his day-to-day
administration of the rights on the creek. We find no
fauit with the instructions numbered 1, 2, 3, 4,7, 8,9, 10
and 16, and the finding of fact made in 12, and therefore
sustain them as written. Appellants admit that instruction
No. 5 is correct in allowing the use of Quigley's 1902
and 1907 appropriations totalling 300 inches outside of
the Three Mile watershed only when all other decreed
rights within the watershed were being supplied.

Instructions 6, 11, 12, 13, 14 and 15 may be considered
together. They involve a matter that has been a
constant cause of friction between water users since the
beginning of irrigation in this western area, i. e., the
change of the place and manner of use. As the question
comes to us in this proceeding, the issue is complicated
by the additional question of the right of a water [***13]
user to increase the burden of use upon a given number
[*504] of decreed inches; or, in other words, to
increase the number of acres that may be irrigated by
the right, which in turn must of necessity increase the
length of time that the number of inches of water may
flow and therefore the total volume of water used during
the irrigating season.

It seems clear that in the 1913 decree, as in most water
right decrees, only two factors were taken into
consideration: (1) The amount of land under actual or
contemplated irrigation, and (2) the flowage of water
required, which in the case of Kimmerly was fixed at 275
inches. The time factor, that is the length of time it would
actually take during the season to irrigate the land with
the allotted inches, and therefore the total amount of
water to be used, was not included. It is readily apparent
that 275 inches of water must necessarily mean one
thing when 250 acres are irrigated, and quite another
thing when 363 acres are irrigated.

The judge in this proceeding found as a fact that at the

time of the decree the Quigley irrigating operations
extended only to certain described lands within the
watershed of Three Mile Creek, with the [***14]
exception of the 300-inch appropriations of 1902 and
1907, heretofore discussed. He also found as a fact that
the Kimmerlys and their predecessors were only
irrigating certain described bottom lands at the time of
the decree. The record supports these findings.
Subsequent to the original decree, however, the
Quigleys enlarged a ditch called No. 5 and began using
any and all of their rights to Three Mile waters through
that ditch and upon lands in the Six Mile watershed.
This they did in the order of their priority of decreed
rights, and also continued the irrigation of the lands
originally irrigated in the Three Mile watershed at the
time of the decree.

The Kimmerlys, who were given an aggregate of 275
inches of water in the original decree, also made a new
ditch running to lands other than those then under
irrigation, but likewise continued to irrigate most of the
lands that were then under irrigation. In each instance
the use of water through the new, enlarged and different
ditches, was confined to the irrigation of ranch tand
described in the original pleadings, and the use [*505]
was likewise confined to a given number of inches.
There were charges of misuse and uniawful [***15]
[**1072] taking of water which were established to the
satisfaction of the court, and upon which findings and
orders were properly based; however, these latter
incidents need not confuse the main issues.

It seems indisputable that _H_Il:g[?] a water user who
has been decreed the right to use a certain number of
inches of water upon lands for which a beneficial use
has been proven, cannot subsequently extend the use
of that water to additional lands not under actual or
contemplated irrigation at the time the right was
decreed, to the injury of subsequent appropriators.
Obviously, if he could do so, junior appropriations might
be of little or no benefit and the following three well-
established principles of water rights by appropriation
would be nullified: First, that HN4[#] place of diversion,
or place or purpose of use, may be changed only "if
others are not thereby injured” (sec. 7095, Rev. Codes);
second, that subsequent appropriators of water take
with notice of the conditions existing at the time they
make their appropriations ( Stafe ex rel. Crowley v.
District Court, 108 Mont, 89. 88 P2d 23, 121 ALR
1031); third, that "as between appropriators the one first
in time [***16] is first in right" (sec. 7098); for by what
constitutes an additional or third use or appropriation by
the first user, an intervening appropriation by a second
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user, although earlier in time, might be entirely
destroyed. Of course, water must be appropriated and
decreed under our system for some useful and
beneficial purpose. (Sec. 7094, Rev. Codes.) The proof
of the existence of such purpose and the use applied to
the same, as shown in the original cuase, of necessity
formed the basis for the awards finally given in the 1913
decree. The awards naturally had to take into
consideration the capacity of ditches, as well as needs (
Peck v. Simon. 101 Mont. 12. 52 P.2d 164), and
prospective or future needs only if intention in that
regard was manifested. ( Bailey v. Tintinger, 45 Mont.
154, 122 F. 575.) Since no such issue was shown in this
case, the decree could not have contemplated such
increase and made no attempt to do so. The mere fact
that all the lands to which the additional [*506] use of
water has been applied were included within the
description in the pleadings at the time of the decree, in
no manner furnishes basis for, or justifies, [***17] the
extended use in the absence of recitals in the pleadings
and decree and proof in the record that the
appropriations were made in anticipation of future
needs, and a showing in this proceeding that there has
been reasonable diligence since the decree in
developing such needs.

As noted above, the statute gives a water user the right
to change his point of diversion or place or manner of
use only if in so doing he does not thereby injure others.
(Sec. 7095, Rev. Codes; Whitcomb v. Murphy. 94 Mont.
562, 23 P.2d 980, and cases therein cited.) Such
changes have been made here with respect to the
Kimmerly rights and partially, at least, as to the Quigley
rights. They have changed their points of diversion, and
they are now apparently irrigating in new places or on
new areas, parts of which are in a different watershed,
and at the same time they are continuing to irrigate all or
substantially all of the lands under irrigation at the time
of the decree. The voluminous record and the findings
made thereon in this proceeding amply support those
facts and the conclusions of law are reasonable and
correct; in other words, it seems quite beyond denial
that since the date [***18] of the decree both the
Quigleys and the Kimmerlys have largely increased their
actual use of water.

There is no question that these changes have seriously
injured respondents' rights, and that the enlarged use of
water is in direct contravention of the principles laid
down by the statutes and by all of the well-reasoned
decisions which we have been able to find, notably the
following: Spokane Ranch & Water Co. v. Beatty, 37
Mont. 342, 96 P. 727: Toohey v. Campbell. 24 Mont. 13,

60 P. 396, Galiger v. McNulty, 80 Mont. 339, 260 P.
401; Brennan v. Jones, 101 Mont. 550. 55 P.2d 697;
Gassert v. Naoves, 18 Mont. 216, 44 P. 959; sec. 7095,
Rev. Codes; 2 Kinney on lIrrigation and Water Rights,
secs. 784, 877, 878; Fort Lyon Canal Co. v. Chew, 33
Colo. 392 81 P. 37, Becker v. Marble Creek Irr. Co., 15
Utah 225 48 Pac. 892 1119; Handy Ditch Co. v.
Louden Irr. Canal Co., 27 Colo. 515, [*507] 62 P. 847,
Hague v. Nephi Irr. Co., 16 Utah 421, 52 P. 765, 67 Am.
St Rep. 634, 41 L.EA. 311,

Here the trial [***19] court found that there was such
additional use by appellants Quigley and Kimmerly and
that it resulted to the injury of respondents Mclntosh and
Gravely; and the findings are sustained by the record.
But the appellants contend that for two reasons the
court's orders to the water commissioner were
erroneous: First, because [**1073] not all the facts
relative to the particular acres upon which the water was
used at the time of the decree, or relative to the actual
time of flow or volume of water {o be used, were
specified in the decree, and that the adjudicated owners
were therefore entitled to use it anywhere and to any
extent within their ranches therein described, no matter
how much they increased its actual use, so long as they
used only the flowage per unit of time decreed to them;
second, because this is a mere proceeding for the
instruction of the water commissioner as to his duties
under the decree, and not one to adjudicate appellants’
asserted rights under the decree. We shall discuss
these points in reverse order.

In the first place, as stated above, it seems clear that
m[?] the only reason for the appointment of a water
commissioner is to distribute to the parties "the
waters [***20] to which they are entitled, according to
their rights as fixed by such decree” (sec. 7136), and
that the sole purpose of this proceeding is to determine
whether the commissioner is properly discharging that
duty (sec. 7150). Obviously, those purposes cannot be
accomplished without determining what the parties'
rights are under the decree in the light of the
circumstances; and that is why notice must be given to
all the interested parties.

Admittedly there have been changes in the conditions
since the entry of the decree; if not, the question of the
parties' rights under it would not now be before us.
Appellants contend that by reason of these changes,
which they themselves have initiated, their rights cannot
now be determined in this kind of proceeding under the
original decree, but only under a new action resulting in
a new decree. If so, any party by his [*508] own acts,
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like those of the appellants in the present instance, can
oust the old decree and force the persons adversely
affected to institute a new action and seek a new
adjudication. We have been able to find no authority for
such contention, and can imagine none under our
system of judicature and the principles relevant [***21

thereto. :

If, on the other hand, the appellants should now contend
that by reason of adverse wuser, prescription,
abandonment or other change the old decree no longer
governs, the burden would seem to be upon them to
seek a new adjudication of their rights. In the absence of
such new adjudication the decree must govern, and the
statutory procedure in aid thereof under section 7150 is
the most practical and effective means yet devised by
legislatures or courts of giving it full effect.

The question is not what new rights the appellants have
gained or what old rights the respondents have lost
since the adjudication; if it were, the appellants must be
proper action seek a new adjudication. The question
rather is of the appellants’ rights under the prior
adjudication;--whether under it, without claiming new or
additional rights, they are entitled to receive all the water
which the commissioner has been giving them.

This brings us to appeltants' first objection. Little
question of the propriety of this proceeding or of the trial
court's findings, conclusions, orders and instructions
therein, would have arisen had the 1913 decree been
more fully detailed. But as noted above it
resembled [***22] most water right decrees in that in
certain respects it did not completely describe the water
rights adjudicated. In that respect it is entirely in accord
with Chapter 81 of the Civil Code and especially
sections 7107, 7108, 7109 and 7132, which provide for
the appropriation and adjudication of water rights in
terms of flow per unit of time, but without any expressed
or suggested intention to destroy the basic principle of
water rights that the appropriator's use of that flow is
limited to the beneficial application made thereof, which
necessarily also includes the element of time during
which the flow is used, and therefore the element of
total volume.

[*509] it must be apparent that although large areas of
land were described by the parties, and large
appropriations of water claimed, the trial court
necessarily, under our laws relative to water rights,
based its 1913 decree upon the evidence as to the land
actually irrigated and the water beneficially applied
thereto, although in the decree the irrigated land was

not specifically described, and the water right was
expressed in terms of flow per unit of time, without
stating during how many such units of time it could be
taken [***23] or otherwise defining the total volume of
water to be used. Appellants’ contention in effect is that
because the court followed the almost uniform practice
in these respects all such limits were removed, so long
as they used only the decreed head of water within the
limits of the ranches described, without [**1074] regard
to the showing of beneficial use prior to date of decree.
Water rights are based upon beneficial use, and it is
seldom, if ever, that an agricultural water right,
adjudicated or otherwise, is used absolutely without any
interruption throughout the irrigating season; therefore,
the fact that no limitations in hours or days were
expressly imposed on any of the water rights by the
1913 decree cannot logically be taken as an
adjudication that the appropriations were of such
absolutely uninterrupted flow.

ﬁ&lg["i‘-] At the original trial of the water right suit, it was
necessary to show the court at least approximately the
exact land irrigated, so as to enable it to determine the
water needed, and beneficially applied; strictly speaking,
it could have been described exactly in the decree as
the basis for testing the limits of the appropriator's rights
in controversies such as [***24] this. Or, to be still more
specific, the number of hours or days of flowage could
have been stated. (Weil on Water Rights in the Western
States, 3d ed., 704; Burr.v. Maclay R. Co.. 154 Cal. 428,
98 F. 260, Hough v. Porter, 51 Ore. 318, 95 P. 732, 98
Pac. 1083, 102 Pac. 728.) But in any event, the court's
failure to include either of those two elements could not
serve to expand the early water rights beyond the
beneficial uses claimed and proved, or to remove the
well-established limitation of the appropriator's right to
waters actually taken and beneficially applied. So to
hold would be [*510] to revolutionize the water right
laws in practically every instance where rights have
been decreed in the usual manner. As stated above,
while 275 inches of water may be necessary for
irrigation upon certain premises, such appropriation
means one thing when 250 acres are irrigated, and
quite another thing when 363 acres are irrigated; and
one using a certain number of inches but wy,z[’i"'] an
insignificant amount of water to irrigate a garden patch
cannot as against intervening appropriators expand his
use of it to irrigate a complete ranch. (1 Weil on
Water [***25] Rights in the Western States, 3d ed., 508;
San Lulis etc. Co. v. Estrada, 117 Cal. 168, 48 P 1075
Head v. Hale, 38 Mont. 302, 100 P 222.) The mere fact
that the decree awarding a water right in miners’ inches
or other flow measurement fails to describe the acreage
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actually irrigated or the time of flow or the volume of
water actually used, cannot serve to remove all
limitations upon its use in point of time or volume, and
thus substantially to expand the early appropriations, to
the detriment of subsequent appropriators. If a decree
had that effect, there would be few adjudicated streams
in the state in which any but the first few appropriations
would be of any substantial value.

Such an expansion of the litigated rights would also
nuliify the well-established principle that _fjﬂ_g["'l"] a
decree can only determine rights in accordance with the
issues as framed in the proceeding ( Mannix & Wilson v.
Thrasher, 95 Mont, 267, 26 P.2d 373), which may
perhaps have been altered by stipulation or evidence
from those framed by the formal pleadings ( Wallace v.
Goldberg, 72 Mont. 234, 231 P. 56), and the equally
well-established [***26] principle that ﬁﬁg{?} a decree
must be given a construction to harmonize with the facts
and law of the case. ( Gans & Klein Inv. Co. v. Sanford,
91 Mont. 512, 8 P.2d 808.)

If the decree were complete in all details relating to the
actual amounts of water to be used under the various
appropriations there would be no occasion, in
construing it, to resort to pleadings or evidence. But
MQ[?] in construing a decree which is tacking in
certain elements or obscure or uncertain in meaning,
reference may be made to the pleadings, judgment roll,
or entire [*511] record of the case. ( Sharkey v. City of
Bufte, 52 Mont. 16, 155 P. 266; Wallace v. Goldberg
supra; Brennan v, Jones, 101 Mont. 550, 55 F.2d 697,
21 C. J. 689, sec. 862; 1 Freeman on Judgments, 5th
ed., sec. 77; 19 Am. Jur. 285, sec. 414.) The latter text
states that "reference may be had to the pleadings,
evidence, and record of the case,” citing as an authority
Wiight v. Phillips, 127 Ore, 420, 272 P. 554. That
statement may be correct in toto, since, as stated in the
preceding paragraph the issues as framed by the
pleadings may have [***27] been materially altered by
the evidence; but it is unnecessary to decide that point
here, since proof concerning the beneficial use of the
water rights in question, both before and after the 1913
adjudication, was placed in evidence without objection
by all the parties in this proceeding and was obviously
necessary and relevant to explain the meaning and
extent of the decreed rights so as to enable the court
properly to direct the water commissioner concerning
his duties. Appellants' failure to make any showing of an
actual adjudication [**1075] to them of water rights in
uninterrupted flow during the irrigating season, or of any
other than the normal use of their rights, clearly
demonstrates that no injustice has been done them.

We feel constrained, therefore, to hold that in this
proceeding under Code section 7150, it was proper for
the trial court to consider the rights of the parties as the
basis for its orders and instructions to the water
commissioner; that in doing so under the usual form of
decree awarding water rights in terms of flow
measurement but failing to specify the exact acres
irrigated or the time of flow or the volume of water
actually used, it was not only [***28] proper but
necessary to ascertain those other essential elements
relative to the adjudicated water rights; and that the
appellants cannot in this instance object to the court's
manner of ascertaining those facts.

The order appealed from is hereby affirmed.

ASSOCIATE JUSTICES ERICKSON and ARNOLD
concur.

MR. JUSTICE MORRIS dissents.
Concur by: ANGSTMAN (In Part)

Dissent by: ANGSTMAN (In Part)

Dissent

[*512] MR. JUSTICE ANGSTMAN concurring in part
and dissenting in part:

I concur in most, but not all, of the foregoing opinion. To
some extent | think it amounts to a modification or
impeachment of the decree of 1913. It is, of course,
elementary that this cannot be done. That decree was
final and conclusive on the matter then in issue and
litigated as between the parties and their successors,
and subject to correction only on motion or by an appeal
within the proper time. (Long on Irrigation, secs. 232,
242; Weil on Water Rights, 3d ed., sec. 1233.)

| recognize that when the decree is conditional, resort
may be had to the facts upon which it was based in
order to determine whether the condition was complied
with. The following cases are typical: Drach v. Isola. 48
Colo, 134, 109 P. 748; [***29] Crawford Clipper Ditch
Co. v. Needle Rock Ditch Co., 50 Colo. 176, 114 P, 655;
and see Estes v. Crann, 73 Colo. 438, 216 P. 517.

The decree of 1913 was not conditional but absolute.
That decree, at least so far as it concerns the Kimmerly
water right, decreed a stated number of inches for the
purpose of irrigating lands described in the pleadings. It

Cori Hach



110 Mont. 495, *512; 103 P.2d 1067, **1075; 1939 Mont. LEXIS 66, ***29

was without restrictions or limitations of any kind. To
now resort to the evidence on which that decree was
based and to restrict the right to the proof then
introduced amounts to reading into that decree
restrictions and limitations which should have been, but
were not in fact, written into the decree. In my opinion
that may not be done at this time. If this can be done,
then there is but little, if anything, accomplished by
securing an adjudication of water rights.

Rehearing denied July 8, 1940.
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